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The 2015 Health Care Power of Attorney Act 
and Form: Mental health perspective 
deficiencies 
By Da nie l G. Deneen 
In  2014 the  Illinois legisla tu re  enacted legislation  with  a  new Health  Care  Power of 
Attorney (HPOA) form . The  legisla tion  can  be  found  a t 755 ILCS 45/4 et seq. It appears 
tha t the  legisla tion  was in tended  to  m ake  it easie r for pe rsons to  execu te  th is form  with  
un tra ined  pe rsonne l at m edica l facilitie s. 

The  first p rovision  of the  sta tu tory form  a llows the  agen t to  “accept, withdraw, or 
decline  trea tm ent for any physica l or menta l cond ition  of m ine , includ ing life -and-death  
decisions”. The  de legation  is extrem ely b road , bu t the  form  itse lf does not p rovide  
param ete rs for conside ra tion  by the  agent. 

There  is  a  sta tem ent fu rthe r in  the  form  for gene ra l instructions. However, m uch  of the  
instructions on ly app ly if the  pe rson  is unconscious and  does not address incapacity 
caused  by m enta l illness or dem entia . 

The  form  does not m ention  a  Menta l Health  Trea tm ent Pre fe rence  Declara tion , so  
e sta te  p lanners shou ld  add  a  p rovision  to  the  sta tu tory form  conce rn ing m enta l hea lth  
trea tm ent. The  form  or sta tu te  shou ld  have  p rovided  tha t a  Menta l Health  Trea tm ent 
Pre fe rence  Declara tion  has p re fe rence  ove r an  HPOA. The  form  or sta tu te  shou ld  a lso  
p rovide  tha t the  HPOA agen t will have  a ll of the  au thority for adm iniste ring 
psychotrop ic m edica tion  and  ECT possible under 405 ILCS 5/2-102(a-5). 

The  new HPOA Act a llows for p lacem ent in  a  m enta l hea lth  facility. However, in  the  rea l 
world  a  m enta l hea lth  facility will p robab ly not a llow p lacem ent of an  ob jecting 
p rincipa l since  the  p rincipa l cou ld  leave  by revoking the  HPOA. The  standard  for 
revocation  of an  HPOA is fa r lower than  the  specific standards under a  Menta l Health  
Trea tm ent Pre fe rence  Declara tion . 

The  m ost ob jectionab le  flaw in  the  HPOA act is  a llowing the  agen t to  have  “com ple te  
access to  m y m edica l and menta l hea lth records, and  sharing them  with  othe rs as 
needed, includ ing afte r I d ie”. Th is b road  d irective  includes fu ll m enta l hea lth  records, 
possib ly includ ing the rap ist notes in  lim ited  circum stances. The  d irective  would  a lso  
a llow access to o the r re stricted  ca tegorie s under HIPAA. 
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For m enta l hea lth  records, the re  a re  no restrictions on  whom  the  person  can  pass 
a long the  records to, i.e ., it em ascu la te s p rotections under the  Menta l Health  
Confiden tia lity Act. Accord ingly, e sta te  p lann ing p ractitione rs shou ld  m ake  m ate ria l 
changes to  th is p rovision . 

The  new form , with  the  excep tion of the  overbroad  p rovisions conce rn ing m edica l and  
m enta l hea lth  records and  d isclosure , is  be tte r than  having no hea lth  care  power of 
a ttorney in  e ffect. However, clien ts would  be  be tte r se rved  by a  form  prepared  by an  
e sta te  p lanner. 

The  HPOA Act with  form  can  be  found  a t 755 ILCS 45/4 et seq. 
<h t t p :/ / w w w .ilga .gov/ le gis la t ion / ilcs / ilcs4.a sp ?DocNa m e =075500450HArt %2E+IV&
Act ID=2113&Ch a p t e r ID=60&Se q St a r t =2600000&Se q En d =-1>. 

The  Illinois Sta tu tory Short Form  Power of Attorney for Health  Care  a lso  can  be  
downloaded  from : <h t t p :/ / w w w .isb a .o r g/ r e sou r ce s / p oa for m s>. 

The  au thor p repared  a  m odified  Pow e r  o f At t o r n e y fo r  He a lt h  Ca re  
fo r m  and  De cla r a t ion  fo r  Me n t a l He a lt h  Tre a t m e n t . ■ 
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