Motions for
Summary Judgment

Tom McClure
Professor & Director of Legal Studies
Illinois State University

Session Objectives

* To introduce and discuss motions for summary
judgment

* To instruct how to prepare an affidavit for use
in summary judgment proceedings

* To teach how to prepare and respond to
motions for summary judgment

* Pretrial mechanism
for disposing of
litigation in which
there is no genuine
issue of material
fact.
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e Summary judgment shall be entered if there is
no genuine issue of material fact, and the
moving party is entitled to judgment as a
matter of law.

e Summary judgment shall be entered if there is
no genuine issue of material fact, and the
moving party is entitled to judgment as a
matter of law.

Effect of Motion

* Must back up pleadings
with proof.

* If no dispute, court
decides who is entitled
to judgment.
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Two Governing
Provisions

¢ Section 2-1005
of the Code of
Civil Procedure

Two Governing
Provisions

* Illinois Supreme
Court Rule 191

@ Time to File

After defendant

n appears
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Time to File

Any time A

\\
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& Materials That Court Examines

Admissions

X Affidavits
on file

Pleadings Depositions

12



9/18/2023

Standard

If there is no genuine
issue as to any material
fact, the moving party
is entitled to a
judgment as a matter
of law.
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Total v. Partial

ENTIRETY LIABILITY ONLY SOME MAJOR
ISSUES
14
Advantage #1
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Advantage
#3
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Advantage
#4
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Advantage #5
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dvantage
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Disadvantage #1
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Disadvantage
#2

22

Disadvantage
#3
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Disadvantage
#4
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Y
Disadvantage #\

\

(RevrSe

Preparing Motion

DEVELOP FACTS DRAFT MOTION

Developing Facts

Other
evidentiary
documents

Pleadings on Discovery
file documents
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Pleadings

o PLEADNGS

Answer, Reply

Pleadings for
counterclaims,
third party
complaints, &
crossclaims

Discovery

Sworn answers to interrogatories
Responses to requests for admissions of fact
Responses to RFAs

Deposition transcripts

* Affidavits & counter-
affidavits

Other * Sworn testimony

from prior trial

evidentiary
documents

* Certified court
documents

* Judicial notice

9/18/2023
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Affidavits & —
Counteraffidavits B

« Affidavits are voluntary ex
parte statements of fact
made in writing and under — g
oath. i

* Counter-affidavits are === o 5 < o)
affidavits filed by the o = ="

9/18/2023

adverse party in opposition
to the motion.
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Affidavits

* Maker Y Y

* Taker
* Preparer ' players
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|I Maker (affiant)

* Competent

* Understand an oath
or certification

e Personal knowledge

33
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Taker

34

Notary public

attestation

Exception: 1-
109 Certification

Preparer
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Advice for
Preparer

* Use affiant’s own
words as much as
possible.

* Mimic the
testimony witness
will provide.
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* Attorney
* Paralegal under

attorney’s
supervision

9/18/2023
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1% Rule 191 Requirement #1

PERSONAL

S oo T p e 1
'ge‘\‘st\Amco‘“ﬁ'\l‘,c'
" "KNOWL EDGE»

37

Rule 191
.Requirement
#2

particularity
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‘% Rule 191 Requirement #3

39
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Rule 191
Requirement #4

40

'% Rule 191 Requirement #5

* Affirmatively shows that affiant, if sworn as a
witness, can competently testify to contents

41

Caption
Oath
Body

Affiant’s signature

Jurat
Address block

42
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Caption

* Title — “Affidavit of Jane Doe”
* Include:
State of Illinois )

County of )

43

Oath

* Brief intro

44

Oath

* Brief intro

* “John Doe, being
duly sworn on
oath, states as
follows:”

45
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¢ Numbered paragraphs
asserting facts.

¢ Rule 191 formalities.

Include the following
paragraph:

“If called to testify as a AFF]D
witness, | can testify 4 %
competently to the matters 17‘

and facts contained in this
affidavit.”

46

47
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Signature

* Use a signature line with the affiant’s name
typed underneath.

John Hancock, Affiant

Jurat

* Notary’s certification - affidavit was sworn by
the notary.

* Requirements:
— Notary’s title & notary’s state.
— Affixed seal
— Date made.

oo oo
OFFICIAL SEAL

_ : NOTARY’S NAME
NOta ry Slgnature NOTARY PUBLIC, STATE OF ILLINOIS

My Commission Expires Dec. 31, 2060

9/18/2023
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Alternative

* Under penalties as provided by law pursuant
to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the
statements set forth in this instrument are
true and correct, except as to matters therein
stated to be on information and belief and as
to such matters the undersigned certifies as
aforesaid that he verily believes the same to
be true.

D D

* Based on “information and belief”

Affidavit Pitfall #1

¢ Untimely

Affidavit Pitfall #2

9/18/2023
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Affidavit
Pitfall #3

CONCLUSIONS

-
-
Bad Faith @y

4

* Made in
bad faith
or solely
to delay
// 1/\
@‘J“@\
—

* Conclusionary

Affidavit Pitfall #4

Expert Conclusions

* Robidoux v. Oliphant, 201 Ill.2d 324 (2002):

Expert’s affidavit is insufficient where the
factual basis for his decision not included in

the affidavit.

9/18/2023
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n Motion to Strike
& voronosm

Party can move to strike affidavit for non-
compliance with Rule 191 (in whole).

55

N Motion to Strik
.& otion to riKke

Party can move to strike affidavit for non-
compliance with Rule 191 (in whole or in part).
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n Motion to Strike
& vowros

Party can move to strike affidavit for non-
compliance with Rule 191 (whole or in part).

Inadmissible evidence includes hearsay, immaterial
evidence; conclusions, & “information and belief”
assertions.

57
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& Motion to Strike

Party can move to strike affidavit for non-
compliance with Rule 191 (whole or in part).

Inadmissible evidence includes hearsay, immaterial
evidence; conclusions, & “information and belief”
assertions.

Even without motion to strike, court can decline to
accept inadmissible allegations.

58

¢ Caption

* Intro paragraph
Format * Body
of * Prayer for relief

Motion * Attorney signature
¢ Address block (]

Title

* Complete or partial

* Movant

60
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Intro Paragraph

» 7351LSC 5/2-1005

61

Body

No genuine issues
of material fact

--Issues raised in pleadings
--Elements (law)
--Pleading admissions

-
--Discovery admissions
--Sworn facts - witnesses

63

9/18/2023
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65

66

--Issues raised in pleadings

--Elements (law)
--Pleading admissions ‘

--Discovery admissions
--Sworn facts - witnesses

--Issues raised in pleadings
--Elements (law)

--Pleading admissions ‘
--Discovery admissions

--Sworn facts - witnesses ,

--Issues raised in pleadings

--Elements (law)
--Pleading admissions ‘

--Discovery: party admissions
--Sworn facts - witnesses

| —

9/18/2023
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68

--Issues raised in pleadings
--Elements (law)

--Pleading admissions ‘
--Discovery: party admissions
--Other facts: depositions ,

--Issues raised in pleadings
--Elements (law)

--Pleading admissions ‘
--Discovery: party admissions
--Other facts: depositions

--Other facts: affidavits

| —

* Elements (authority)
* S. J. principles (authority)
* Pinpoint citations

5 Best .
* Magic language

Practices: + Attachments
Body

9/18/2023
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* Elements (authority)
* Magic language
* S. J. principles (authority)
5 Best Pinpoint citati
. ¢ Pinpoint citations
Practices: « Magic language

Body * Attachments

Magic language

e Summary judgment is appropriate where
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law.

* 735 |LCS 5/2-1005

71

* Elements (authority)
* Magic language
* S. J. principles (authority)
5 Best o
. * Pinpoint citations
Practices: - Magic language

Body » Attachments

9/18/2023
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Summary Judgment Principles

¢ Purpose of a summary judgment proceeding is
to determine whether a genuine and material

issue of fact exists.

* Summary judgment is to be encouraged as aid
to expeditious disposition of lawsuit.

* If the plaintiff fails to establish any element of
the cause of action, summary judgment for
the defendant is proper.

5 Best
Practices:
Body

5 Best
Practices:
Body

Elements (authority)
Magic language

S. J. principles (authority)
Pinpoint citations
Attachments

Elements (authority)
Magic language

S. J. principles (authority)
Pinpoint citations
Attachments

9/18/2023
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Prayer for
Relief

* Define remedy sought
Magic language

76

Format of
Response

* Caption

* Intro paragraph

* Body

* Denial of relief sought

* Attorney signature L ——a
* Address block

77

Objective

78

9/18/2023
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* Identify all genuine
fact issues

* Fact vs. counter-fact

* S.J. principles
(authority)

* Pinpoint citations

* Attachments

Summary Judgment Principles

Drastic means of disposing of litigation

Allowed only when the right of the moving party
is clear and free from doubt.

Construe the pleadings, depositions, admissions,
and affidavits strictly against movant.

Should be denied if facts present more than one
conclusion or inference unfavorable to movant.
Denied when reasonable persons may draw
different inferences from undisputed facts.

Summary judgment shall be entered if there is
no genuine issue of material fact, and the
moving party is entitled to judgment as a
matter of law.

9/18/2023

27



	Slide 1: Motions for Summary Judgment
	Slide 2: Session Objectives
	Slide 3
	Slide 4:  
	Slide 5:  
	Slide 6: Effect of Motion
	Slide 7: Two Governing Provisions
	Slide 8: Two Governing Provisions
	Slide 9: Time to File
	Slide 10: Time to File
	Slide 11: Counter-affidavits
	Slide 12: Materials That Court Examines
	Slide 13: Standard
	Slide 14: Total v. Partial
	Slide 15: Advantage #1
	Slide 16: Advantage #2
	Slide 17: Advantage #3
	Slide 18: Advantage #4
	Slide 19: Advantage #5
	Slide 20: Advantage #6
	Slide 21: Disadvantage #1
	Slide 22: Disadvantage #2
	Slide 23: Disadvantage #3
	Slide 24: Disadvantage #4
	Slide 25: Disadvantage #5
	Slide 26: Preparing Motion
	Slide 27: Developing Facts
	Slide 28: Pleadings 
	Slide 29: Discovery  
	Slide 30: Other evidentiary documents
	Slide 31: Affidavits & Counteraffidavits
	Slide 32: Affidavits 
	Slide 33: Maker (affiant)
	Slide 34: Taker
	Slide 35: Preparer
	Slide 36: Advice for Preparer
	Slide 37: Rule 191 Requirement #1
	Slide 38: Rule 191 Requirement #2
	Slide 39: Rule 191 Requirement #3
	Slide 40: Rule 191 Requirement #4
	Slide 41: Rule 191 Requirement #5
	Slide 42: Affidavit Format
	Slide 43: Caption
	Slide 44: Oath 
	Slide 45: Oath 
	Slide 46: Body
	Slide 47: Signature
	Slide 48: Jurat
	Slide 49: Alternative  
	Slide 50: Affidavit Pitfall #1
	Slide 51: Affidavit Pitfall #2
	Slide 52: Affidavit Pitfall #3
	Slide 53: Affidavit Pitfall #4
	Slide 54: Expert Conclusions
	Slide 55: Motion to Strike
	Slide 56: Motion to Strike
	Slide 57: Motion to Strike
	Slide 58: Motion to Strike
	Slide 59: Format of Motion
	Slide 60: Title
	Slide 61: Intro Paragraph
	Slide 62: No genuine issues of material fact 
	Slide 63: --Issues raised in pleadings --Elements (law) --Pleading admissions --Discovery admissions --Sworn facts - witnesses   
	Slide 64: --Issues raised in pleadings --Elements (law) --Pleading admissions --Discovery admissions --Sworn facts - witnesses   
	Slide 65: --Issues raised in pleadings --Elements (law) --Pleading admissions --Discovery admissions --Sworn facts - witnesses   
	Slide 66: --Issues raised in pleadings --Elements (law) --Pleading admissions --Discovery: party admissions --Sworn facts - witnesses   
	Slide 67: --Issues raised in pleadings --Elements (law) --Pleading admissions --Discovery: party admissions --Other facts: depositions  
	Slide 68: --Issues raised in pleadings --Elements (law) --Pleading admissions --Discovery: party admissions --Other facts: depositions --Other facts: affidavits 
	Slide 69: 5 Best Practices: Body
	Slide 70: 5 Best Practices: Body
	Slide 71: Magic language
	Slide 72: 5 Best Practices: Body
	Slide 73: Summary Judgment Principles
	Slide 74: 5 Best Practices: Body
	Slide 75: 5 Best Practices: Body
	Slide 76: Prayer for Relief
	Slide 77: Format of Response
	Slide 78: Keep case alive
	Slide 79: Best Practices for Response
	Slide 80: Summary Judgment Principles
	Slide 81:  

